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Room 3-C740 w . ,  ,rahin#ton, ’ D.C. 20554 

C O U N S E L  

W I L L I A M  M .  B*IRNARD 

Re: Applic;tlions 1.01. Ti-msfci- of  Control of Hispanic 
61-oadixsring Corp.. and Certain Subsidiaries, Licensees 
ot KGBT(AM).  I lai.lingen, Texas rf u1. (Docket No. ME 
02-235, FCC File Nos. BTC-20020723ABL C I  a[.)  

Dear Ms. Dortch: 

The National Hispanic Policy InsLilule, Inc. (“NHPI”) hereby replies to the June 
25 .  2003 letter I’iled by Llnivisiun Communicalions, Inc. (“Univision”). I n  i t s  letter 
Lnivision spin i’estares ils contention that. i f  the proposed mei’ger with Hispanic 
Broadcasling COI-poralion (“HBC”) i s  granLcd, Univision’s intcrest i n  Enmavision 
Comtntinic;ttions Coiporation (“Entravisioii”) wi II be non-attri butable. 

In ai.guing for a “bright-line” illlribution lesl, Univision claims that i t  
demonstrated i n  a December 9, 2002 letter to the Media Bureau that i t s  interest in  
Entravision i s  below the 33%) threshold equity/debt plus (“EDP”) ratio. In  fact, Univision 
l’ailed to inakc any such showing. 

U n i w i o n ‘ s  Decenibei- 9. 2002 lcttei. w;ts filed in response to a November 29, 
2002  Conimissioii i’eyucsi f u i ~  l’tirther in lwnat ion.  The Commission was responding to 21 

THPl sho~ving, IhaL E n ~ i ~ o v i a i ~ ~ i i  had ouLsranding debis owed LO Univision. Univision had 
pi.eviouslq I-cpi-csen~cd to Ihc Commission that “Univtsicy- has no debt intcrest in 
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..I En l r~v i s ion .  Thc Commission ordered Univision to “explain the origin and nature 01 
such accounts.” 11 l’urther oidei-ed Univision to, “[plrovide an audited financial statement 
to suppoi-I a n y  tactual assenion, and 3 detailed showing demonstrating compliance with 
thc Equity/Debi Plus Rule.”’ 

In response to the Commission’s Ictter. Univision submitted certain 
documentation. which i t  claimed showed that i t  was in compliance with the 
Comniission’s EDP iule Ilowevcr, rhc evidence Univision provided was incomplete and 
n u t  audiled.’ As NHPl htated in 11s I)eceinbei- 16. 2002 Ictter: 

Univision has again misled the Commission and has 
tailed to be forthcoming and candid i n  i t s  reprcsentations to 
Ihc Commission. . . . . Entravision’s DEF 14A shows that 
,411di-e~ Hobson. Executive Vice President of Univision, 
holds 21 1,136 Class A shares of Entravision. The DEF 
14A also shows thar Michael D. Wortsman, Co-President 
of Univision Television Group, Inc., holds 56,136 Class A 
shares o f  En~t.avision. 

F,iiti~a\~ision‘s l>EF l l A  i.epoi.ts stock ownership of 
( I )  pcrsons 01. ciilitics known to bc thc hencficial owners of 
inore than 5 %  01’ rhc ou~standing shares 01 stock, (2) each 
of i ts  direcroi.~, and ( 3 )  certain key executives of the 
company. Mr. Hobson and M r .  Wortsman’s share holdings 
were reported because, :it the time, they were members of 
Entravision’s hoard of dii.ectors. Entravision’s DEF 14A 
does no1 I-cqtiire 11 to i’epori shai.es held by Univision 
insidcrs unless thcii- individual holdings exceed S %  of the 
oulslanding sh;ircs. Thus. in addilion to Mr. Hobson and 
Mr. Woitsman, i t  i s  quite possible that other Univision 
rifficcrs and directoi-s hold Enlravision shares. There may 
also be other Entravision dcbts owed to Univision that are 
not i.eponed i n  SEC filings. Had an independent audit been 
conducted. a n  honest and complete answer could have been 
provided. 

Foi. the Commission lu inake 3 bright-line determination concerning compliance 
wilh Lhc EDP i . ~ i l e .  iL inus1 know thc percenlagc o f  equity and debt a p a ~ t y  holds. In this 

1 U ~ I V I S I W I  Oppo5ition 1 0  t’ctitioii 10 I k n y ,  31 11. I1 
! K‘C ler lrr dated Novcinber 29. 2002. 
’ Univi\ i i in letler dated Dzccinbsr 9. 2003. 
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ciise, the Commission know\ thai Entravision has outstanding debts owed to Univision. 
Whiit thc Cominission does noi know. i s  thc mount  and percentage of Entravision’s 
dehi owcd to Univision. Also unknown, i s  how many shares of Entravision’s stock are 
hcld by Univision’s officers and directors. See, Section 73.3.5.5.5, note 2. Here again 
Univision has 1-el’uscd to provide this information. Without knowing the extent ofequity, 
and the extent 01 debt Univision. i t s  officers and directors hold in Entravision, the FCC 
cannot determine whether Univision complies with the EDP rule. 

I!nivision’s lailurc io pi.oduce information, which i s  easily obtained and uniqucly 
b i th in  i t s  conti-01. permits the Comniission to draw the negative conclusion that if the 
iii i ’oriiution wei-e produced i t  would show that Univision, post-merger, w i l l  s t i l l  have an 
aiti-ihutahle interest in Enti.avision. Twt l l r r  1’. ./riff;,, 203 F.2d 14, 19 (D.C. Cir.  19.53) 
(“The omission by a party to produce relevant and important evidence of which he has 
knowledge. and which i s  peculiarly wi lhin his control, raises the presumption that if 
produced the evidence would bc unfavorable to his cause.”); Inrerriutiutiul Utziutt, UAW 
I , .  N u r w f i d  Labor RelulIom Bourd. 459 F.2d 1329, 1336 (D.C. Cir. 1972) (“the failure to 
bring beloi-e the Iribunal some circumstance, document, or witness, when either the pany 
himsell ‘or his opponent claims !hat the facts would thereby be elucidated, serves to 
indicatc. as the tnost natural iiilerencc, thai the patty fears to do so, and this fear i s  some 
cvtdence that the . . . docurnciit. il‘brought, would have exposed facts unfavorable to the 
par~y.”)  (quoling J .  Wigiiioi-e, Evidence $284, 3“’ ed. 1940); (l1rirc.d 5’zure.r v .  Rohin.rotz, 
231 F.7d 517, 5 I 9  (D.C. Cii.. 1956) (“Lujnqucstionably the failure o f a  defendant in a c iv i l  
case to lcstify oi’offer other evidence within his ability to produce and which would 
explain or rebui a case made by the other side, may, in  a proper case, be considered a 
circumstance against h im and may raise presumption that the evidence would not be 
favorable to his position”); Wuslioe Shusho,ie Bruutlcusring, 3 FCC Rcd 3948, 3952-53 
(Rev. Bd. 1988); Tl7orirr/l Burnc,,~ L’. /lli,iois Bell Trlep/zorze Co., 1 FCC 2d 1247, 1274 
( R c v .  Bd. 196.5). Univision’s tailure to produce evidence permits the Commission to 
concludc thai C’nivision’s intci-cst in Enti-avirion i s  attributable as a matter of law. 

Uiiivision does not [neet the FCC‘s bright-line EDP test. Even if Univision could 
deinonslrale that i ts interest i n  Entravision is  bclow the 33% debt/equity threshold. i t s  
rclationship with Entravision i s  such that il would s t i l l  be able to continue to exert 
significant influence ovei. key licensee decisions. As the Commission has said: 

In adopting the EDP rule, we aff irm our tentative 
conclusion. . . that there is  ihe potential for  certain 
\tibstantial investors or creditors to exelt significant 
inl’lucnce ovci. k e y  liccnsee dccisions, even though they do 
n o [  hold a dircct voitng iiite~.cst. . . which may undermine 
the diversiiy o f  WICCS we scek to promote. Thi:y may, 
through their contractual righis and thcir ongoing right to 
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i'ommunicatc freely with thc liccnsee, exert as much, if not 
more, intlucnce or control over some corporate decisions as 
voting cquity holdei-s whosc interests are a~tr ibutable.~ 

I l i i iv ision's i-clationship with Entravision i s  significantly different from previous 
relationships that the FCC has found to be non-attributable. For this reason, the cases 
I lnivision cites in  suppoit of i t s  claim that i t s  interest in  Entravision, w i l l  be non- 
atiriburable are inapposile. 

Univision dcbt iind cquity interests in Entravision have historically been 
atti-ihutablc intcrcsts. Univision has a long relationship with Entravision as a business 
11;ii~tiici~, piogi-ain supplici-, ci.cditor and financial backer. In return for Univision's 
support, Entravision has graiitcd Univision significanl rights, including the right to 
appoint two direciors to i ts  board and the right to influence i ts core operations. As 
Entravision's SEC IOK acknowledges. "Univision has significant influence over our 
business." Univision proposes to convert i t s  voting shares into non-voting shares and to 
give u p  i t s  right to appoint directors to Entravision's board. This, however, wi l l  not 
changc thc fundamcntal wcll-cstablishcd i-clationship between Univision and Entravision. 

In nonc 0 1 '  the c;~scs L'nivision sites. did the Commission permitted an applicant 
to  i'uiivcrt i~ lolls-standiiig alti-ibutablc r-clalionship with another party into a non- 
aiti.ibutablc iiitcrcst. Foi- cxamplc, Ccnci-al Elccti-ic's purchase of Telemundo fully 
complied with the multiple ownership l-ulcs without thc need io convert previously held 
attrihutablc intcrcsts into non-voting. non-aitributable  interest^.^ I f ,  for example, General 
Electric's proposed puichase of Telemundo did not comply with the FCC's multiple 
owncrsliip rules and General Electric proposed to convert i ts  attributable interest i n  N B C  
into a nomvoting intcrcst, and further. i f  the FCC had permitted such a transaction, then 
Univision would have a case on point. 

U i i i v i s i o n ' s  lettei. has l i i i l e  to say about i ts  plan to retain the exclusive right to 
i i iakc national salcs on bchall Enti.a~ision. Section 73.6.58(i) prohibits a television 
network from representing individual stations, affiliated with the network, for the sale of 
non-network time. In  the 1970s, Univision's predecessor entity argued that, as a 
fledgling network, a waiver o f  this rule was required to enhance the development of 
Spanish language television." Univision's letter merely states that Telemundo was given 
thc "CXIICI samc waiver.'' Hei-e again the situation i s  quite different. I n  Teleniundo If, 
thcre was no issue concerning Telernundo's inappropriate exercise of control over i ts 

' l (rt ' lvt \ ,  i d  i h e  C<v,iuuwioti '.! Rc,,yulollor1,\ Gvwo.~iiir,q Ar/,,birrrurt of Bi.om/c<i.yi ci,rrl Cabla/MUS lriio~t.sr.r, 
R ~ ' / ~ i ~ , - i  o i d  O u i c ~ ,  1-1 K ' C  R d  12.559, 12582-3 11999) ("Al/,.ibuiro,r O,d<,r") .  
' 7 d ~ w i ~ i t l d o  ( ' / I I I I I I I ~ I I I I ~ ~ I I I ~ , I I ~  Gum/,, / t i c .  . .  I 7  FCC Rcd 6958 (2002). ( T P / ~ , , I I , I ~ I ~ < J  11). 
(' . 4 /u~ , ! ! d ! l ! c , ! l r  o f 9 7 ~ j . h S S ( t j  01 r l i r  (~'oiiiiiiili ,io,i '.$ Rirlc,,, 5 FCC Rcd 7280 ( I090). 
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iil'lili:itcs. In [his case, the ceiiti.aI qucstion is ,  w i l l  Univision's exclusive right to make 
natiuiial sales o n  Ihchalf 0 1  Enti-avision givc Univision the right to influence Entravision's 
i'0i.c opci';~tion\. cspeci il I I y i IS i.ad io stat ion holdings? 

Univision's lettei- cites, with approval, the Commission's statement, "Ltlhe mass 
media attribution rules seek tu idcnrify those intcrests in or relationships to licensees that 
confer on their holders ii d e g m  of influence or control such that the holders have a 
realistic putcntial to affect thc programming dccisions of licensees or other core opewting 
lunctions. 
I l n i v i s i o n  and Telemundo. maintained the rule for other, non-Spanish language television 
iictwurks. The FCC reasoned that without the rule networks would be able to exert undue 
i~il'Iucncc over aft i l iate pi-ogramining decisions. Thc right to sell national spot advcrtising 
gives I lnivision significant rights tu intluence Entravision, including, as the Commission 
has staled, the power lo  influcnce programming decisions. At a minimum, the FCC 
should lorbid Univision from making national spot sales on behalf of Entravision, if the 
proposed m i - g c r  i s  appi-oved 

.r7 l 'hc  FCC, while granling a waiver of the national spot sales rule to 

Converting Univision's voting shares in  Entravision into non-voting shares w i l l  
nut fundarnentally change the existing relationship. Entravision has been and wi l l  
cuntinuc to be dependent on LJnivision for i t  conrinued surv iva l .  Univision, through i t s  
control o t  national sales and i t  absolute i-ighl tu grant or deny new network affiliations, 
will bc able to conti.ol l ina i ic i i i l  decisions. progi-amming and personnel at Entravision 
owned radio stiitions. thus cnsuring that Entravision's radio stations wi l l  not  compete 
with HBC's radio stations. Such inl'lucncc wi l l  diminish diversity and stifle competition, 
two key aspects of the FCC local ownei.ship rules. 

Counsel to National Hispanic Policy 
Instilute, Inc. 

cc:  Chairman Michael K .  Powell 
Cominissioner Kathlcen Q. Abeinathy 
Commissioner Michael J. Copps 
Commissionel- Kevi i i  J .  Mar l in 
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Commissioner 1onath;in S. Adelstein 
David Brown, Esquire (Medill Bui-eau, FCC) 
Biirbai-a KIcisman. Esquii-e (Video Division, Media Bureau. FCC) 
Lawrencc N. Cohn, Esquit-e 
(Counsel l'or The Shareholders 01' Hispanic Broadcasting Corp) 
Scott R .  Flick, Esquii.e (Counsel for Chivision Communications, Inc.) 
Hamy F. Colc, Esquire (Counsel to Elgin FM Limited Partnership) 


